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Please note that this Information Paper only provides basic information and is not intended to serve as a substitute for personal consultations with a Legal Assistance Attorney.  

INTRODUCTION: We prepared this handout with frequently asked questions on issues involving reports of survey.  It is, of course, very general in nature since no handout can anticipate and answer all your specific questions.  We do ask, however, that you read over these questions and answers carefully in connection with your visit to our legal assistance attorneys so that you may have the fullest information available to help you with your problem.
1.
WHAT IS A REPORT OF SURVEY (ROS)?

The Army Report of Survey System is governed by AR 735-5, Chapter 13.  The regulation is a guide to the policies and procedures of the Army's system of property accountability.  A Report of Survey (ROS) is an instrument for recording circumstances concerning loss, damage, or destruction of Government property.  It serves as, or supports, a voucher for dropping articles from property records on which they are listed.  It also serves to determine any question of responsibility (financial or otherwise) for lost or damaged property.  Individuals may be held financially liable for loss or damage of Government property if they were negligent or have committed willful misconduct, and their negligence or willful misconduct was the proximate cause (immediate or direct cause) of the loss or damage.  The approval of financial liability allows pay to be involuntarily withheld from a service member’s or DA civilian’s pay.  

A ROS need not be used in every instance of lost or damaged property, except in certain cases.  Alternatives to ROS include the following:

(1)  Statement of Charges, DD Form 362 -- This method is used when an individual admits liability, is willing to reimburse the government, and the charged amount does not exceed the monthly basic pay of the person being charged.  Funds reimbursed by this method will be taken directly out of the individual's monthly pay.  Be aware that many people do not understand that just because their command or supervisor presents them with a completed DD Form 362, they are not required to sign the document admitting liability.  The individual can request that a ROS be initiated.

(2)  Cash Collection Voucher, DD Form 1131 -- This method is used when an individual has admitted financial liability for SSSC items, CIF items, or other U.S. Government property, offers cash payment in an amount not to exceed the individual's monthly basic pay, and when lack of item availability prevents immediate cash purchase.

(3)  AR 15-6 Investigation -- This method can be used in lieu of an investigation conducted under AR 735-5, or concurrently with an investigation conducted under AR 735-5.  These situations occur when directed by other specific Army regulations, by a commander, or by a report of survey approving authority per Army Regulation 15-6.  It is an administrative fact-finding procedure that may involve a single investigation officer or a board of officers.  The proceedings may be formal or informal.   

2.
WHAT IS THE BASIS FOR INITIATING A REPORT OF SURVEY?

A Report of Survey must be processed for any lost, damaged or destroyed:

· U.S. Government property when negligence or willful misconduct is suspected as the cause, where the individual does not admit liability, and where the individual refuses to make voluntary reimbursement for the full value of the loss to the Government.

· U.S. Government property disclosed though a change of accountable officer’s inventory, where the outgoing accountable officer has made no voluntary reimbursement for the full amount of the loss to the Government.

· U.S. Government property for which person admits liability- but the value of the loss is more than the person’s monthly basic pay.

· U.S. Government furnishings in Government or non-Government quarters, or any lost, damaged, or destroyed U.S. Government real property, where the value of the loss exceeds the individual's monthly basic pay.

· Sensitive items (such as protective mask, weapon, munitions, LORANS)

· Public funds or other negotiable instruments

· GSA vehicles; where the administrative actions under AR 735-5, para 12-1c have not been taken.

· Bulk Petroleum products; where the total handling loss of a specific bulk petroleum product exceeds the allowable loss for that product, and the dollar value of the total loss exceeds $500.00.

3.
WHAT STEPS ARE TAKEN TO INITIATE AND PROCESS A REPORT OF SURVEY?

The initiator of a ROS will normally be the hand receipt holder or the accountable officer (transportation officer, stock record officer, or property book officer).  When the hand receipt holder or accountable officer is not available, the person with the most knowledge of the incident will serve as initiator.  IAW AR 735-5 para 13-7a, the Active Army initiator will present a ROS (DA Form 4697) to the approving authority (LTC or above, or GS-14 or above in a supervisory position) or appointing authority [LTC or above (usually under the command of the approving authority), or GS-13 or above] not later than 15 calendar days after the date of discovering the discrepancy.  Any delay should be explained in writing and attached to the ROS as an exhibit.  Army Reserve and National Guard units have different timelines; see AR 735-5 for more information on this. 

The approving/appointing authority may process what is called a “short survey”, and the may make a decision to relieve an individual (or individuals) from financial responsibility or to notify the individual (or individuals) of an intention to assess financial liability.    Or, when the ROS does not contain enough information to make a determination, the approving/appointing authority may appoint a survey officer to investigate the circumstances and make findings and recommendations.  The survey officer must be a commissioned or warrant officer, enlisted member in the grade of E-7 or above, or a civilian employee (GS-7 equivalent or above).  Unless the approving authority specifies a shorter time, a survey office has up to 30 calendar days to complete the survey investigation and make a recommendation.  Any delay must be explained in writing and attached to the report of survey.  If a recommendation is made to assess financial liability (regardless of who makes the recommendation), a memorandum must be prepared to the respondent explaining the respondent’s rights under AR 735-5 paras 13-32 and 13-33.  The respondent has the right to:

· Inspect and copy Army records relating to the debt

· Receive free legal advice from a Legal Assistance Attorney

· Submit a statement and other evidence in rebuttal of the recommendation (Important!  Time limits!)
 Upon receipt of the rebuttal statement (if one is received in a timely manner), the ROS will be considered together with any new evidence provided.  If a survey officer is involved, the survey officer will amend his or her recommendation if appropriate, and forward the amended recommendation to either the appointing authority or the approving authority as appropriate.  If an appointing authority is involved, the appointing authority will agree or disagree with the findings and recommendations of the survey officer, and forward the ROS to the approving authority.  The approving authority will make a final recommendation with appropriate comments and attach the rebuttal statement and all remarks to the ROS as exhibits.  The ROS and all exhibits will be forwarded to the installation legal advisor (civil and military law section) for a legal opinion per AR 735-5 para 13-36.  (The attorney who reviews the ROS for the command cannot be the same attorney who assisted the recipient with the rebuttal statement.)  After legal review, and when the approving authority determines the ROS is complete, the approving authority will relieve the individual (or individuals) from financial liability or approve financial liability against an individual (or individuals).   

When financial liability has been assessed, the respondent can:

· Inspect and copy Army records relating to the debt

· Obtain free legal advice from a Legal Assistance Attorney

· Submit a request for reconsideration based on legal error

· Request a hearing (civilian employees only)

· Submit an application for remission or cancellation of indebtedness (enlisted personnel only)

· Request an extension of the collection period

· Submit an application to the Army Board for Correction of Military Records (ABCMR) under the provisions of AR 15-185.

Submission of a request for reconsideration, a hearing, or remission or cancellation of

indebtedness stops all collection action, pending a decision on the request made by the appropriate official.  Contact your LAO for more information regarding these requests.

4.
I’VE JUST BEEN NOTIFIED THAT A RECOMMENDATION HAS BEEN MADE TO ASSESS ME WITH FINANCIAL LIABILITY.   WHAT ARE MY RIGHTS?


The approving authority, appointing authority, or survey officer must notify you of your rights in writing.  You have the right to:

· Inspect and copy Army records relating to the debt

· Receive free legal advice from a Legal Assistance Attorney

· Submit a statement and other evidence in rebuttal of the recommendation (Important!  Time limits!)
Call your Legal Assistance Office (LAO) immediately after receiving your DA Form 4697 and ROS packet!  Upon notification, the individual who receives a hand delivered DA Form 4697 and ROS packet has 7 calendar days from the date of receipt to reply with a rebuttal statement or other additional evidence.  If the individual is not available but in the same country, he or she has 15 calendar days from the date of mailing to submit a rebuttal.  Finally, if the individual is in a country different from that of the survey officer, then he or she has 30 calendar days from the date of mailing to submit a rebuttal.  Notification of unavailable individuals or those in other countries will be made by either certified mail, return receipt requested.  

There is no requirement for the unit to grant an extension to these deadlines.  An extension of these deadlines may be requested, and may be granted as a courtesy to the individual.  

The Legal Assistance Attorney can give you advice on how to proceed, and advice on what to include in your rebuttal statement.  Your rebuttal statement should be submitted to the survey officer, appointing authority, or approving authority as appropriate.   

If the ROS determines that more than one individual is being charged with financial liability, you must have the names of the other individuals when you call the LAO for an appointment.  The LAO can only see one individual to avoid any conflict of interest.  Other parties will be referred to other LAOs in the community. 

5.
WHAT SHOULD I INCLUDE IN MY REBUTTAL STATEMENT?


Individuals may be held financially liable for loss or damage of Government property if they were negligent or have committed willful misconduct, and their negligence or willful misconduct was the proximate cause (direct cause) of the loss or damage.  

The following are some things to think about when analyzing the ROS and preparing a rebuttal statement:

A. Is the DA Form 4697 filled out correctly?  Did the initiator, accountable officer, survey officer, appointing authority, and approval authority all comply with the requirements of AR 735-5, figure 13-18, entitled Checklist for reports of survey?   

B. Did the survey officer take into account the special considerations as described in AR 735-5, Appendix C?  

C. Are the facts correct?  If not, how and why are the facts inconsistent?

D. Are the written findings supported by evidence and facts?  If not, are the findings the result of personal speculation, suspicion, or opinion?

E. Were your actions or inaction negligent?  (Negligence is an act or omission that a reasonable and prudent person would not commit under similar circumstances.)  

F. IF your actions or inaction were negligent, were they the immediate or direct cause of the loss or damage?  

G. Have all responsible parties been held liable?

H. Is the total cost properly computed?

I. Is everything really missing or damaged?  Was any property recovered?

J. Have items been depreciated IAW AR 735-5, Appendix B?

K. If the actual loss to the government is more than the individual' s monthly basic pay, then has the loss been reduced to one month's basic pay?

L. If the financial liability of the individual is one month's basic pay, has the survey officer recommended that the financial liability be prorated over a minimum of two months or a reasonable period of time?

6.
SHOULD I SUBMIT A REQUEST FOR RECONSIDERATION?
Request for reconsideration of the assessment of financial ability must be based solely on legal errors.  Factual issues cannot be the basis of this request.  A sample request for reconsideration can be found at AR 735-5, figure 13-13.  You may request reconsideration only once.

An individual has 30 calendar days from the date of receipt in which to submit a request for reconsideration.  Be aware that if you do not indicate to the approving authority that you are going to submit a request for reconsideration, collection action will start on the 30th calendar day after receipt of the notification memorandum.  If you notify the approving authority that you will submit a request for reconsideration, then collection actions will be temporarily halted.  

In submitting a request for reconsideration, you should have a Legal Assistance Attorney review the ROS packet and any rebuttal statement and consider the potential for any additional legal errors.  The following practice pointers may apply:

· Were you notified of the assessment of liability and given an opportunity to respond?

· Did you submit a rebuttal?

· Was the ROS reviewed by a lawyer for legal sufficiency, if so, review the written memorandum for the legal discussion?

· Were the issues of tort liability to include breach of duty and/or proximate cause evaluated?

If there is legal error, submit a request for reconsideration to the approving authority.  The request for reconsideration should set forth, in detail, any new evidence offered and explain why financial liability is not appropriate.  The approving authority will, after review and determination that liability should continue, forward the request to the next commander in the chain of command (appeal authority).  The appeal authority will follow the provisions of AR 735-5 para 13-49 and make a final decision. 

7.
WHERE CAN I GET HELP AND MORE INFORMATION?

If you have any further questions regarding Reports of Survey Rebuttals and Requests For Reconsideration, please contact your local Legal Assistance Office.

