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Please note that this Information Paper only provides basic information and is not intended to serve as a substitute for personal consultations with a Legal Assistance Attorney.  
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I.  BASICS

Effective July 1, 1998 tremendous changes have taken place in the area of the German Family Law.  Basically all distinctions between legitimate and illegitimate children have been abolished.

A.  Fact Pattern

a.  If a mother names a man as the father of her child, and he does not acknowledge his paternity, he may be sued by the mother herself or by the child (either represented by the mother or the Youth Office as the official legal representative) in the Family Division of the Local Court (“Familiengericht”) for the establishment of his paternity.  If the Youth Office initiates the procedure, then the child's mother would neither be the plaintiff nor the child's representative and can, therefore, be a witness in favor or against the man.

b.  The consequences of paternity, e.g., child support, can only be asserted when the man acknowledged his paternity or was established as the child's father by a court of competent jurisdiction or was married to the mother at the time she gave birth to the child (§ 1592 BGB, Bürgerliches Gesetzbuch, German Civil Code).  But once paternity has been acknowledged or established, support claims against the child's father may be exercised retroactively, back to the date when the child was born (§ 1613 BGB).


c.  § 612 para. 4 ZPO (Zivilprozeßordnung, German Code of Civil Procedure) and § 640  para. 1 ZPO  provide that no judgment shall be entered in paternity proceedings without the court verifying the claim (no default judgment).  The German courts have the duty to establish the issue of paternity beyond a reasonable doubt (99.9% likelihood according to the paternity blood test).  In the event of remaining doubt, however, a man who had sexual intercourse with the mother during the legal period of conception would be established as the father, on the basis of a legal presumption.  However, in no other area of law are more perjuries sworn than by unmarried mothers in paternity actions.  Therefore, there are cases where it is proven in court by paternity tests that the "only man who had (allegedly) sexual intercourse with the child's mother" could not be the child's father because paternity is clearly excluded on the basis of paternity tests.


d.  If paternity is established by a court of competent jurisdiction, the legal costs, including the costs for the paternity test (on average to approximately € 2,500.00) have to be born by the losing party, i.e., if the alleged father is actually found to be the biological father, he has to pay those costs on top of the support payments.  The voluntary acknowledgment of paternity is free of charge but cannot be revoked at a later time.

B.  Presumption of Paternity

a.  MARRIED MOTHERS.  §§ 1592, 1593 BGB provide that any children who are born during a valid marriage of the mother or within 300 days after her husband's death are considered to be her husband's children.  An exception applies where the mother remarried within the 300 days following the finality of her prior marriage.  Only in such a case shall the new husband and not the ex-husband be considered the biological father.

b.  SINGLE OR DIVORCED MOTHERS.  It is presumed that a child is fathered by the man who had sexual intercourse with the child's mother during the period from the 180th day through the 300th day (9½ months) prior to the child's birth (§ 1600d BGB).  The presumption does not apply, however, when after evaluation of all circumstances, there remain serious doubts as to the paternity.  Therefore, if the mother gives birth to a child, her former husband will no longer be automatically considered to be the biological father of such a child provided the divorce became final before the birth.

c.  Moreover, it has become easier for a man to contest his paternity to any child his wife gives birth to during a pending divorce case on condition that the true biological father agrees to voluntarily acknowledge his paternity (§ 1599 BGB).

II.  ESTABLISHMENT OF PATERNITY
A.  Paternity established or acknowledged

a.  VOLUNTARY ACKNOWLEDGMENT.  Paternity may be voluntarily and free of charge acknowledged at any German Youth Office (“Jugendamt”) or at the courthouse.  If a man acknowledges his paternity voluntarily, no paternity test can be taken later on in order "to be sure".  He will have to live with the painful uncertainty forever.  Therefore, beware of signing or acknowledging paternity if you are not sure you are the biological father.  An acknowledgment of paternity may be made even before the child’s birth (§ 1594 para. 4 BGB).  It has to be declared in person (§ 1596 para. 4 BGB) and may not be made subject to any condition or revocation (§ 1594 para. 3 BGB).  Any voluntary acknowledgment is only valid if the consent of the child, usually represented by its mother or by the Youth Office, is obtained as well (§ 1595 BGB).  Both the father’s acknowledgment and the child’s consent must be made by certified declaration before either a German Notar, the local court (“Amtsgericht”), or an authorized Youth Office worker.  Where consent is not obtained within a year after the father’s acknowledgment, he may revoke his acknowledgment (§ 1597 BGB).


b.  ESTABLISHMENT BY COURT ORDER.  German courts can force an alleged father to take a paternity test (§ 372a ZPO).  Furthermore, Article 37 of the NATO Status of Forces Supplementary Agreement provides that the military authorities shall secure the member's compliance with a summons if the member's attendance is compulsory under German law.  This means that the commander concerned is required to monitor and ensure the soldier's compliance with the summons.  In a given case, the commander is expected to have his subordinate escorted to the appointed place under guard, if that soldier fails to obey the German court order.  Alternatively, a member of the US-Forces or civilian component may be imprisoned for contempt of court according Article 34 (2) of the NATO Status of Forces Supplementary Agreement.  § 372a ZPO reads:


"(Examinations to Establish Descent). As far as it is necessary in the cases of §§ 1600c and 1600d BGB or in other cases involving the establishment of decent, every person has to tolerate a physical examination, particularly the withdrawal of blood samples, for the establishment of descent …".
B.  Paternity Testing

a.  BLOOD TEST.  A court ordered blood test will have to be performed in accordance with the German Guidelines for Expert Opinions on Decent (“Richtlinie für die Erstattung von Abstammungsgutachten”) by the Robert Koch Institute.  It is highly recommended that the baby be at least 8 months old before the blood test is done.  In the Schweinfurt/Würzburg area the Institute for Forensic Medicine of the University of Wuerzburg („Institut für Rechtsmedizin der Universität Würzburg“) performs the most tests.  It is located on , Versbacher Str. 3, 97078 Wuerzburg (Phone: 0931-25074-0).  The cost for testing is approximately € 1,700.


b.  SWAB TEST.  State of the art paternity tests are swab tests.  They are less expensive than blood tests and less burdensome.  Moreover, they are as reliable as blood tests and can even be performed on a newborn baby. 


c.  DO-IT-YOURSELF-TESTING.  If sufficient time is left before a trial the mother and the alleged father as well as the child might work out an arrangement under which they voluntarily take a blood test or swab test at an Army Hospital and regard its outcome as final and binding.   Such a test costs less money than a court-ordered paternity test and there are no court costs involved
.  Test kits are available at your local Legal Assistance Office.  German test kits may be bought or ordered on the economy at any German Drug Store (“Apotheke”)
.  Yet, neither the German courts nor the Youth Office will accept the result of the test and always demand that a German paternity test be taken if the father has not acknowledged his paternity voluntarily after the voluntary blood or swab test.  However, that mandatory paternity test should have the same result as the voluntary one.  Therefore, the alleged father may fight it out in court if the voluntary test is negative or quickly sign a voluntary acknowledgment of paternity if the voluntary test result is positive, proving his paternity.

C.  Challenging Paternity
a.  If paternity has been established by court order, it can no longer be challenged once the appeal time (30 days following the service of the order) has run out.


b.  Once paternity has been voluntarily acknowledged, there is also little chance to prove non-paternity anymore!  The father then has the full burden of his non-paternity, which practically would require a negative paternity test to which the other party involved may not consent.  Furthermore, in such a case the contesting father would be the petitioner and would have to make a security payment in the amount of at least € 2,500.00 for the costs of the lawsuit and paternity test before the court will accept his complaint.  The Statue of Limitation for any action is two years after the father first became aware of the specific fact on which he bases his challenge (§ 1600b BGB).


b. If the mother is married to another man at the time of the child’s birth, the biological father cannot challenge the husband’s paternity (§ 1600 BGB).  Instead that husband, the mother or the mother on behalf of the child need to take some action first, before the actual father can acknowledge his paternity or before it can be established in a court of law.  The Statue of Limitations for each of these persons is two years as well.  However, for the child the time is tolled until it turn 18 (§ 1600b BGB).

III.  RIGHTS AND OBLIGATIONS

A.  Custody, Child’s Name and Law of Succession
a.  CUSTODY.  If the mother agrees, it is also possible for the father to get joint custody.  However, this does in no way affect a parent's support obligations.  Further, in most cases the mother will disagree for it does not seem plausible to have joint custody if the parents will soon live on different continents and if there has never been enough common ground for a joint life of the parents in the first place.

b.  CHILD’S NAME.  If all parties involved agree, the child may take the father's last name; otherwise the child shall take the mother's last name.

c.  LAW OF SUCCESSION.  The parents can inherit from the child should the child pre-decease.  Yet, the child’s inheritance right against the estate of the father in the event of his death usually is subject to the laws of the state of the father’s domicile (Art. 25 EGBGB, Einführungsgesetz zum Bürgerlichen Gesetzbuch, Introductory Code to the German Civil Code).  In Germany, illegitimate children have the same right to inherit from both their parents like legitimate children (§ 1924 BGB).  Art. 9 of The European Convention in the Legal Status of Children born out of Wedlock of 15 October 1975 reads:

 “A child born out of wedlock shall have the same right of succession in the estate of its father and its mother and of a member of its father’s or mother’s family, as if it had been born in wedlock.”

B.  Support Obligations

a.  GENERAL.  As a rule, the rights of an illegitimate child to claim support and, in the case of its mother, to claim certain support payments prior and subsequent to the child’s birth, are governed by German law if the child has its general place of abode or habitual residence within the Federal Republic of Germany.  Note, Art. 1 of the Hague Convention of 5 October 1961 concerning the Powers of Authorities and the Law Applicable in Respect of the Protection of Minors (Hague Convention # 10) empowers the State of the habitual residence of an infant to take measures directed to the protection of child’s person or property. Furthermore, Art. II of the NATO Status of Forces Agreement (SOFA) submits all US soldiers, US civilians of the Armed Forces and their dependents to the jurisdiction of the state of residence (here: Germany).  There is no immunity or extraterritoriality of US soldiers and their depends, as is sometimes mistakenly assumed, nor are US barracks or US housing areas extraterritorial.  They are property of the Federal Republic of Germany and are governed by (German) Federal Fund Administration (Art. 48 of the Supplementary Agreement of NATO SOFA agreement).


b.  SUPPORT TO THE MOTHER.  Even though the father is not married to the mother, he may also be required to support the child's mother during the period from six weeks before the birth through eight weeks after giving birth, and to pay the cost of the delivery, unless there exists - as is typically the case for working mothers - insurance coverage.  Moreover, the support payments for the mother may be extended where necessary, to start 4 months before the child's birth and to continue for up to 3 years in extreme circumstances, e.g., for a handicapped child, even longer after the child's birth where the mother cannot work because she has to raise the child (§ 1615 l BGB).  The alleged father may also be asked to deposit the child support payments for the first 3 months in advance (§ 1615 o BGB).


c.  CHILD SUPPORT.  How much child support is owed, depends on the father's income and the applicable German child support guidelines.  The most cited guideline is called "Düsseldorfer Tabelle" (Duesseldorf chart).  It is revised every two years in accordance with the cost of living index.  At a minimum a child can claim support as specified in the net income group 01. (See, below) (§ 1612a BGB), which is also referred to as Regular Support (“Regelunterhalt”).  The German courts regard these charts as mandatory and will disregard any agreement on a smaller amount.

d.  DUESSELDORF CHART.  As of January 1, 2002, child support according to the Duesseldorf chart amounts to:

	
	
	
	
	
	
	

	
	Net income Group
	Child’s Age Group
	%
	

	
	
	0-5
	6-11
	12-17
	
	

	01.
	Up to € 1,300
	€188
	€228
	€269
	100%
	

	02.
	€1,300 - €1,500
	€202
	€244
	€288
	107%
	

	03.
	€1,500 - €1,700
	€215
	€260
	€307
	114%
	

	04.
	€1,700 - €1,900
	€228
	€276
	€326
	121%
	

	05.
	€1,900 - €2,100
	€241
	€292
	€345
	128%
	

	06.
	€2,100 - €2,300
	€254
	€308
	€364
	135%
	

	07.
	€2,300 - €2,500
	€267
	€324
	€382
	142%
	

	08.
	€2,500 - €2,800
	€282
	€342
	€404
	150%
	

	09.
	€2,800 - €3,200
	€301
	€365
	€431
	160%
	

	10.
	€3,200 - €3,600
	€320
	€388
	€458
	170%
	

	11.
	€3,600 - €4,000
	€339
	€411
	€485
	180%
	

	12.
	€4,000 - €4,400
	€358
	€434
	€512
	190%
	

	13.
	€4,400 - €4,800
	€376
	€456
	€538
	200%
	

	14.
	more than €4,800
	
	
	
	
	



e.  NET INCOME CALCULATION.  The calculation is based on your average monthly gross income during the past 12 months.  Base pay plus BAH, BAS, COLA plus any extra pay or other source of income make up your gross amount.  If the Army provides free housing in the Barracks a factious amount will be added.  Thereafter, your gross pay is reduced by taxes and social security (only).  No other debts are taken into consideration.  That balance is reduced by another 5% for work-related expenses as well as a reasonable amount for the creation of wealth.  The resulting figure constitutes the net income and is multiplied by the official exchange rate (US Dollar $ / Euro €).  Look to the above list to find your net income group.


f.  CHILD SUPPORT & “KINDERGELD”.  If the mother is an ordinary resident of Germany she draws Child Allowance (“Kindergeld”) from the German Labor Office.  For each child, up to three, she receives €154.00 per month in Kindergeld per child.  § 1612b par. 3 BGB stipulates that all child support payments up to net income group 6 are to be reduced if the father is entitled to Kindergeld as well.  According to the German Institute for Youth Human Services and Family Law (“Deutsches Instiut für Jugendhilfe und Familienrecht – DIJuF”) US fathers can have their support obligation reduced if they do not qualify for the US child tax credit because the child resides with the mother receiving German Kindergeld (U 1.432 USHQ/DI, 11 July 2000).  For example: if the father is in net income group 3 and he has to support a 3 year old child for which the mother receives Kindergeld, whereas the father cannot use his US child tax credit, then he needs to pay child support in the amount of €177.00, calculated as follows:

	New Law (as of January 1, 2001)


	Old Law

	  € 254.00 (child support for a 0-5 year old

                 baby if father is in net income group 6!!!)

- € 215.00 (minimum support in child age

                group 1 if father is in net income group 3)

-----------------------------------------------------------

  € 39.00 (balance)

  € 77.00 (half of the Kindergeld, € 154 : 2)

- € 39.00 (balance from above)

-----------------------------------------------------------

  € 38.00 (Kindergeld balance)

  € 215.00 (child age group 1, net income group 3)

- €  38.00 (Kindergeld balance)

-----------------------------------------------------------

  € 177.00 (actual child support owed)


	  € 215.00 (child support for a 0-5 year

                old baby if father is in net

                income group 3)

- € 77.00 (half of the Kindergeld)

---------------------------------------------

 € 138.00 (actual child support owed

                under the old law)





g.  DURATION OF CHILD SUPPORT.  Under German law parents are obligated to support their children (and the other way around) throughout their lives when the children (or the parents) cannot reasonably support themselves.  Practically this means that standard support can be charged until the children reach the age of eighteen years.  Afterwards specified support according to proven need may be charged, e.g., if the child goes on to university.  The child must be provided the necessary schooling and skills.  Quite a number of German students are 30 years old before they finish their professional training and are not "in need of support" anymore.  This means that fathers often have to support such a child for 30 years.  However, these cases are rare in the given fact pattern.  On the other hand, adult "children" are also responsible under German law to support their old and enfeebled parents.  § 1601, 1602 BGB read as follows:


"Relatives (by blood or adoption) in lineal descent (grand parents - parents - children - grand children) are obligated (for life) to support each other when another relative in lineal descent is unable to support himself or herself."


h.  ARMY REGULATION (AR) 608-99.  In the absence of a (compulsory) court order or a (voluntarily singed) German Youth Office notarial deed, establishing paternity and directing support, a soldier has no obligation under AR 608-99 para. 2-2a to provide financial support to a child or its mother.  Yet, a soldier who admits paternity and agrees to provide financial support may, under certain circumstances obtain BAH II.  Furthermore, a support order will be enforced under AR 608-99 once it is in existence, even if the support specified therein is higher than the BAH II (AR 608-99 para. 2-4).

C.  Visitation Rights

a.  As of July 1, 1998 the father has a right and an obligation(!) to exercise his visitation rights (§ 1684 BGB).  Each parent shall refrain from impairing the child's relationship with the other parent.  Furthermore, the visitation right also applies to the child's grandparents and the child's brothers and sisters as far as it is necessary for the child's well being (§ 1685 BGB).  The decisive argument is what is in the child's best interest.


b.  Should the parents fail to agree on visitation times, they may seek mediation at the “Sozialer Dienst”, a German social agency that closely works together with the Youth Office.  Should they still disagree thereafter or if one parent refuses to participate in mediation, then the matter must to be decided in court.


c.  Courts may not only specify and modify visitation rights, the judge can also limit the visitation rights where it is necessary, e.g., if the father behaves unreasonably.  Often German courts and juvenile authorities fear parental kidnapping and child abduction to the USA.  However, the United States and Germany have both signed an international treaty called "The Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction" (Hague Convention #28).  It has been implemented into the US Parental Kidnapping Prevention Act making swift operations by the German courts and police or their American counterparts possible to prevent such acts.

IV.  ENFORCEMENT OF SUPPORT ORDERS

A.  Garnishment

a.  SOFA.  Article 34 of the SOFA Supplementary Agreement reads:

“A payment due to a member of a force or of a civilian component from his Government shall be subject to attachment, garnishment or other form of execution ordered by a German court or authority to the extent permitted by the law applicable in the territory of the sending State. …”

b.  USAREUR Regulation 37-8 (10 June 1998) directs the Civil Process Section at International Law and Operations Division at OJA in Heidelberg to forward the garnishment order to Military Pay Division, 208th FB 216th FINCOM Unit 29400, APO AE 09042.  The garnishment will be based on 42 U.S.C. § 659 or 5 C.F.R § 581 respectively.


c.  Subject to garnishment are: base pay, special pay, incentive pay, accrued leave payments, readjustment pay, severance pay, lump-sum reserve bonus, inactive duty training pay, retired pay, and retainer pay.  NOT subject to garnishment are: BAS, BAH, FSA, and all station allowances,…


d.  As a general rule a maximum of 50% of the garnishable net pay is taken out if the member concerned is supporting a spouse or dependent child other than a spouse or dependent child with respect to whose support the legal process is issued.  This amount is increased to 60% if no spouse or dependent child is supported.  An extra 5% is added on the 50% or 60% if arrearages exist.

B.  UIFSA / URESA / AUG

a.  The Uniform Interstate Family Support Act (UIFSA) and the Uniform Reciprocal Enforcement of Support Act (URESA) respectively as well as their German counterpart, the "Auslandsunterhaltsgesetz" (AUG), enable the parent having custody of the child to seek and enforce a judgment regarding child support or collecting arrears of child support where the non-custodial parent no longer lives in Germany but has returned to the USA.  In Germany, such claims are processed through the Central Agency ("Zentrale Behoerde").  Its address reads as follows: Der Generalbundesanwalt beim Bundesgerichtshof - Zentrale Behörde -, Heinemannstr. 6, 53175 Bonn, Phone: (01888) 583-0.

b.  Where an official guardian has been appointed (usually the German Youth Office), a different approach has to be taken.  The Youth Office generally works through the  "Deutsches Instiut für Jugendhilfe und Familienrecht” in Heidelberg (http://wwww.difuj.de/english/) rather than the "Zentrale Behoerde".

Prepared by Joerg C. Moddelmog, German Attorney-Advisor

� More information can be obtained on the internet page: http://www.mbcm.org/parentage.html.


� The Frankfurt based company Humatrix supplies German “Apotheke” with swab test kits at a price of € 20.00 to € 60.00.
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